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Moreover, the costs of investment treaty arbitration are significant. A recent study by the author of public awards and decisions provides empirical data in this regard. 1 This data is considered below. However, when it comes to the allocation of costs, the practice and reasoning of tribunals is diverse and often incoherent. This inconsistency is increased by different approaches taken in the UNCITRAL and ICSID Rules.
This article draws upon this study to consider costs in practice and the current approach of arbitration tribunals to allocation of costs. It makes a case for reform of investment arbitration practice, arguing for the establishment of a default position in the interests of fairness and predictability and further argues that the default approach should be "costs follow the event" (CFTE) or "loser pays". Finally, it will suggest how reform may be achieved in practice.
COSTS IN PRACTICE
The costs of an arbitration tribunal fall into two main categories: (1) the fees and expenses of the arbitral tribunal itself along with any institution or appointing authority (Tribunal Costs); and (2) those of legal counsel as well as any expert or factual witnesses (Party Costs). The study examined cases with a public award or decision as at 31 December 2012. The results will be published shortly by the Global Arbitration Review (GAR). The underlying data will be published online at www.allenovery.com .
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For precise results see forthcoming GAR article.
"all in" costs of an investment treaty arbitration are therefore just short of USD 10 million. 3 The median figure is notably lower, but still substantial, at around USD 6 million.
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Considering that the average amount awarded to successful claimants is around USD 76 million (and the median just USD 10.5 million), costs may represent a substantial part of the financial outcome.
Notwithstanding this, costs receive little attention from tribunals, with an average award devoting just six paragraphs to the subject of costs.
In exercising its discretion on the apportionment of costs, a tribunal has two main options. 
REASONING: THE DIFFERENT APPROACHES TO COSTS
There are two basic approaches to costs: "pay your own way" on the one hand and CFTE (or "loser pays") on the other. Each approach finds considerable support in case law.
The "pay your own way" approach is the traditional position in inter-State disputes under international law, as reflected in the Statue of the International Court of Justice (as well as its predecessor the PCIJ). 6 It is also the usual position in litigation in the US, China and Japan. The justification for the former has generally 3 This figure is arrived at by adding the overall average figures for Claimant (data available in 73 cases), Respondent (66 cases) and Tribunal costs (70 cases). Full costs data (i.e. each of these three elements) was provided in very few cases, so using the overall data provided the best, albeit imperfect, approximation of average costs in each arbitration. The opposite approach is CFTE or "loser pays". It is usual for the loser to pay at least some portion of the winner's costs before the national courts in many jurisdictions including England & Wales, France, Germany, Hong Kong, Italy, the Netherlands, Poland, Russia, Singapore, Spain and Thailand. This is also the prevalent approach in international commercial arbitration. 10 The underlying philosophy is that a party whose position is vindicated ought to be compensated for the costs of advancing such position, or else it will have suffered a loss caused by the party whose position was flawed. This approach is also justified on the grounds that it encourages a reasonable approach to settlement. It is therefore an important corollary that the default CFTE rule may be displaced if the respondent has made a reasonable offer to settle. This is formalised in the institution of "Part 36 Offers" under the Civil Procedure Rules in England & Wales, whereby a claimant which does not accept a settlement offer and fails to better this (i.e. obtains judgment for an amount equal to or less than the offer) will normally be required to pay the costs of the defendant subsequent to the offer. 11 In the investment tribunal context, the CFTE approach has been followed in cases such as ADC v. Hungary 12 and Gemplus v. Mexico.
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A variant on the CFTE approach seeks to allocate costs in proportion to the outcome of the case, taking into consideration the relative success of various claims and defences, and taking account of factors such as the amount claimed versus the amount actually awarded. This approach aims to encourage reasonable conduct in the proceeding. This approach has gained traction in investment arbitrations in recent years and has been Indeed, the majority award in International Thunderbird v. Mexico, whilst often cited as favouring a CFTE approach in investment arbitration, in fact ultimately endorsed the "relative success" approach. 17 As will be seen below, "relative success" of the parties on different issues in dispute has been referred to in almost half of decisions on costs.
Whilst this approach is superficially appealing, it has two major defects. The first is practical. Whilst it is a straight forward matter to identify the key issues in dispute and the actual outcome on these, it is much more difficult to translate this into practical consequences in terms of costs. For example, consider a fairly typical claim where an investor seeks USD 100 million for breach of fair and equitable treatment, non-expropriation and full protection and security clauses. Suppose the investor succeeds and is ultimately awarded USD 40 million for breach of FET. All other claims are dismissed. What proportion of the claimant's costs should be recovered? On the basis that it has failed in the majority of its claims and recovered less than half of the damages sought, should it be less than 50%? Or should the tribunal try to estimate how much time was spent by counsel and the tribunal on the failed claims? The latter task may prove very difficult, if not impossible, not least because the facts will typically overlap between different claims and costs schedules prepared by the parties will rarely identify costs by issue. In many cases, tribunals use the relative success of each party on some issues but not on others as a justification for an Unadjusted Costs Order even though it is far from obvious that the issues were roughly equal in terms of their contribution to the costs of the proceeding.
Further, it is far from clear that the application of this approach is fair. Is it right that the successful party should have its costs recovery reduced because during the course of a successful claim or defence, it has also raised arguments which were unsuccessful? Whereas the "loser pays" approach essentially suggests that a party should assess whether on the whole its claim or defence is sound and proceed accordingly or else accept the consequences in costs, this approach goes further and suggests that a party should conduct the same exercise for each and every issue in dispute -effectively trying to pre-empt the tribunal's decision on each point. spurious arguments during the proceeding. A tribunal adopting the "loser pays" approach is free to punish such wasteful conduct. Surely the important question is not whether every substantive argument or procedural application by the winning party was ultimately successful but whether it was reasonably made.
Indeed, it is important to be clear that the principle adopted by the tribunal does not necessarily dictate the actual outcome on costs. The principles merely provide a starting point and the tribunal always retains discretion to deviate from the default position in appropriate circumstances. For example, a tribunal might adopt the CFTE approach but decide to make an Unadjusted Costs Order because of, for example, misconduct during the arbitral process by the successful party. It does not therefore necessarily follow that the pervasiveness of the Unadjusted Costs Order in investment arbitration decisions means that most tribunals reject the loser-pays principle. It is necessary to consider the reasoning of each tribunal more closely.
In one third (33%) of cases, the tribunal appeared to adopt CFTE as the starting point. Perhaps unsurprisingly, almost half (15%) of these cases were conducted under the UNCITRAL Rules which provide a default CFTE position. 18 In just 6% of cases, the tribunal expressly adopted "pay your own way" as the starting point. However, in the majority of cases (61%), the tribunal did not establish a clear starting point for its reasoning although in many of these cases the "relative success" on different issues of each party was referred to inter alia in explaining the ultimate decision.
In a number of ICSID cases where the tribunal made an Unadjusted Costs Order, no reasoning at all was provided for this decision. 19 Whether adopting CFTE or "pay your own way" as a starting point, the tribunal justified the actual outcome by reference to relative success or failure of the parties in almost half (45%) of cases, by far the most frequent justification followed by "bad behaviour" (21%) of one of the parties. Also referred to were factors such as the good behaviour of the losing party (15%) and the complexity or, at least, arguability of certain claims (15%). Other factors cited (albeit much less frequently) included settlement efforts and public interest. Where the tribunal adopted CFTE as the starting point, it nonetheless went on to make an Unadjusted Costs Order in one quarter of those cases, including by reference to the factors above which justified deviating from the default position. 
THE CASE FOR REFORM

The case for a default position in the ICSID Rules
The case for greater consistency and predictability in the area of costs is not difficult to make. It is clearly preferable that parties contemplating or responding to proceedings should be able to assess at the outset the likely consequences in terms of costs. This enables claimant investors to make a properly informed decision as to whether to commence a claim and respondents to consider an appropriate settlement offer. It has been seen above that the costs of investment treaty arbitration proceedings are substantial. Whether and how they are adjusted is therefore an issue of considerable importance.
The ICSID Rules are now an outlier insofar as they set out neither a default position nor even an indication of relevant factors to be taken into account by tribunals in exercising their discretion as regards costs. The stark divide between approaches taken by ICSID and UNCITRAL tribunals is unsatisfactory. Many investment treaties offer access to both sets of arbitral rules; it is strange that the choice of rules should lead to an entirely different approach to the allocation of costs of the proceeding. As it stands, claimants with strong claims might prefer to proceed under the UNCITRAL rules in order to maximise their prospects of cost recovery.
A further inconsistency is found in the approach of tribunals to the adjustment of costs in favour of successful claimants and respondents. Although claimants tend to succeed (i.e. obtain an award on the merits of monetary value) in a minority (41%) of cases, they are more likely to be awarded costs than successful respondents. Successful claimants receive an Adjusted Costs Order in a majority (53%) of cases, whereas successful respondents do so in just 38% of cases.
The case for CFTE
This is far from the first call for greater consistency in the approach of tribunals to the subject of costs.
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More controversial, however, is whether a CFTE or "pay your own way" approach is appropriate in the context of investor-State disputes.
It is submitted that a CFTE approach should be preferred. As well as reflecting the general trend of tribunals in recent years towards CFTE, this approach has a number of other advantages.
First, it is consistent with the broad aim of damages in international law which is to wipe out the consequences of the unlawful act. Where settlement is not possible and the investor is forced to achieve its remedy for breach of treaty through a costly arbitration process, it will be left substantially out of pocket if it does not also recover its reasonable costs. In Chorzów Factory, the Permanent Court of International Justice famously concluded that "reparation must, as far as possible, wipe out all the consequences of the illegal act and re-establish the situation which would, in all probability, have existed if that act had not been committed". 24 The court did not address cost allocation as between Germany and Poland since each party was responsible for its own costs pursuant to Article 64 of the Statute of the Court. Instead it confined itself to an assessment of the losses of the two German companies whose interests lay behind the claims. The dynamic of modern investor-State arbitration is different. As noted above, the very purpose of investment treaties and arbitration is economic. Moreover, the nature of investor-State arbitration is that the investor itself (and not its State of nationality) commences a claim and incurs the costs of doing so. 
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The Factory at Chorzów (Claim for Indemnity), No. 13, 1928 , PCIJ Rep, Series A, No. 17, Merits, 13 September 1928 ).
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Gemplus S. A., SLP S.A., Gemplus Industrial S.A. de C.V. v The CFTE principle may have a further positive effect of discouraging claimants from commencing weak or frivolous claims that are brought as a negotiating tactic. The drafters of the ICSID Convention showed particular concern for this during the drafting of Article 61(2). 27 Conversely, the CFTE principle may encourage States with a weak position to take a reasonable approach to settlement discussions.
This was recognised by the Tribunal in Libananco:
"The present Tribunal is of the view that a rule under which costs follow the event serves the purposes of compensating the successful party for its necessary legal fees and expenses, of discouraging unmeritorious actions and also of providing a disincentive to over-litigation. It also allows a tribunal sufficient leeway to take due account of specific issues on which the overall losing party has nevertheless succeeded, and to take account as well of the costs implications of procedural motions raised by one or another party."
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Taking the opposite view, it has recently been argued by Vasani and Ugale that the ICSID Convention may be interpreted in order to construe support a default "pay your own way" approach. 29 In particular, referring to the preamble of the Convention, they argue that "the ICSID is unique, as it sets an agenda 'attaching particular importance' to the 'availability' of the arbitration facility to the parties". They further argue that the effect of a CFTE rule is that investors, particularly small and medium sized investors, may be put off commencing a claim. This reasoning can be criticised in two respects.
First, an examination of the drafting history of the ICSID Convention casts serious doubt on the attempt to interpret the Convention as establishing a default rule. The drafting history evidences considerable discussion and disagreement between representatives over the proper approach to costs, which was eventually resolved by conferring broad discretion on tribunals. 30 Article 61(2) was originally drafted with a default "pay your own way" approach but with discretion for the tribunal to adjust costs in the event of claims commenced "frivolously" or in "bad faith". 31 In response to proposals from Austria and Brazil for a 27
The Working Paper, Preliminary Draft and First Draft of the Convention provided that each party should bear its own costs, each draft included a carve out if the tribunal determined that a party had instituted proceedings "frivolously or in bad faith". or a "pay your own way" approach.
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Further, it is far from clear that a claimant which considers that it has a strong claim would actually be put off by application of a CFTE rule. The opposite may actually be true, particularly for the small or mediumsized investor, and where the investor's likely costs represent a significant portion of the value of the claim.
Only if the investor expects to recover those costs may the claim be worthwhile.
REFORMING COSTS IN PRACTICE
Whilst it is relatively common for investment treaties to specify that each party shall bear its own costs in the case of State-State disputes, few treaties provide any guidance as regards cost allocation in investor-State disputes. One method of reform would be for States to include wording in future treaties providing for a default CFTE rule and perhaps amend existing treaties to that effect. Whilst States have an incentive to do so, both in order to discourage frivolous claims and because States are more likely to succeed on the merits than investors but less likely to recover costs, the process is likely to be slow. Further, as seen above, the problem is primarily with ICSID tribunal practice where the rules provide neither a default position nor any guidance for a tribunal's exercise of discretion.
The better solution would therefore be to amend the ICSID arbitration rules in order to establish a default CFTE position. This would require a decision of the Administrative Council, pursuant to Article 6(1) of the ICSID Convention. There is a precedent for this. The 2006 amendments to the ICSID Rules, inter alia, to allow for the submissions of non-disputing parties (Rule 37), were motivated in part by the desire to bring ICSID practice into line with that of UNCITRAL, since two UNCITRAL tribunals had confirmed their authority to accept third party submissions.
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Establishing a default position may encourage tribunals to devote more time and consideration to costs as they would have to give reasons for deviating from default. It is notable that whereas a number of ICSID tribunals have provided no reasons whatsoever for their decision on costs (see above), this is not the case with UNCITRAL tribunals. As an important aspect of the claim, parties are entitled to understand the tribunal's reasons in relation to costs as they are on the merits.
Any amendment to the ICSID arbitration rules should, of course, provide that the tribunal retains discretion to deviate from the default CFTE rule if it considers this appropriate. One reason for doing so would be the conduct of the parties during the proceeding. The express inclusion of such a provision, and indeed greater attention to the subject of costs more generally, may serve to discourage misbehaviour of parties and their counsel during the proceeding. 
